BIG CREEK TRAILS
WATER RIGHT ACQUISITION

. The Applicant has acquired Senior Water Rights on Big Creek with a priority date
June 30, 1889.

. The Applicant, through its ownership in the Big Creek Water Right, LLC, entered
into a Trust Water Right Agreement dated June 25, 2015. (attached hereto as
Exhibit A) with the Washington State Department of Ecology.

. The Trust Water Right Agreement created the Big Creek Water Bank which has
been approved by the Washington State Department of Ecology.

. The Big Creek Water Bank is now listed on the DOE Water Bank Web Page.
(attached hereto as Exhibit B)

. The Department of Ecology creates a suitability map for each of the states water
banks. The area marked in Green on the suitability map shows where the water
bank is valid.

. The DOE has published a suitability map for the Big Creek Water Bank which
shows the Big Creek Trails PUD development boundary included in the Green
area. The official suitability map as published by the Department of Ecology is
attached hereto as Exhibit C.

. A blowup of the Department of Ecology suitability map for the Big Creek Water
Bank is attached hereto as Exhibit D. This map shows that the Big Creek Trails
PUD residential development area is included with in the Green area of the Big
Creek Water Bank.

- Included as Exhibit E is the Department of Ecology approved Water Right
Change Application.
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This Trust Water Right Agreement is made and entered into as of tﬁeﬂﬁ@%ay of June
2015, by and between the Washington State Department of Ecology, Yakima River Basin Trust
Water Rights Program (“Ecology”) and Big Creek Water Right, LLC ("BCWR"), a Washington
Limited Liability Company.

Trust Water Right Agreement

A WHEREAS, Ecology is the trustee of the Yakima River Basin Trust Water Rights
Program as authorized under Chapter 90.38 RCW (“Trust"); and

B. WHEREAS, BCWR is the owner of certain water rights in Big Creek, a tributary of
the Yakima River as more particularly described and confirmed under Claim No. 00756 in the
Conditional Final Order issued in Subbasin 2, dated February 13, 1997 in Ecology v. Acquavella,
Yakima County Superior Court No. 77-2-01484-5 (“Acquavella™);

C. WHEREAS, the place of use and purpose of use for a portion of Court Claim No.
00756 was changed from irrigation to instream flow for mitigation under Change Application
No. KITT-13-07 (CS4-00756sb2@3) (“Water Right"). The change was approved by the Kittitas
County Water Conservancy Board and modified by Ecology in its certain letter dated July 2,
2014. The Water Right is described in Exhibit A.

D. WHEREAS, BCWR has requested to have Ecology hold the Water Right in Trust
for instream flow and mitigation so that it can be used to offset or mitigate for future water
uses.

E. WHEREAS, subject to the terms of this Agreement, Ecology confirms that it is
willing, able, and authorized to hold the Water Right in Trust for the intended purposes as
provided for herein.

NOW, THEREFORE, in consideration of the foregoing, the mutual covenants and
undertakings as hereinafter set forth, and other good and valuable consideration, the receipt of
which is hereby acknowledged, Ecology and BCWR hereby agree as follows:

1. Purpose. The purpose of this Agreement is to allow BCWR to provide senior water
rights as off-setting mitigation for its own projects or for third parties seeking: 1) to mitigate
existing groundwater withdrawals, 2) water budget neutral determinations, or 3) permits for
new surface and groundwater uses. BCWR agrees to convey the Water Right to Ecology to be
placed in Trust. By doing so, the Water Right may be made available as mitigation for uses
designated by BCWR. These uses will be mitigated in whole or in part by way of a permanent
assignment of a portion of the Water Right as is reasonably required to ensure no impairment
to the total water supply available in the Yakima River basin (“TWSA”") or other water rights.

2.Closing. This Agreement shall be effective upon its mutual execution, and the Trust
shall commence once the Quit Claim Deed is executed, recorded, and delivered to Ecology. The
quit claim deed shall be in a recordable form substantially in the form of Exhibit B attached
hereto. The term of this Agreement shall then be for so long as any portion of the Water Right
is available to be assigned to new and/or existing uses.,



3 Allocations of Water to Third Parties and/or Water for use by TR

3.1 Allocations of Water to Third Parties. BCWR may propose or enter into a contract
with a third party to provide a portion of the Water Right as mitigation on such terms

consistent with this Agreement as BCWR may elect. BCWR or such third parties shall make
application to Ecology for a water budget neutrality determination or a permit to appropriate
surface or ground water by providing all regularly required supporting information and include
documentation, as necessary to conform to WAC 173-539A-050 and designation, on a form
prescribed by BCWR, of the specific quantity of the Water Right in Trust required to offset the
consumptive uses described in the application or request for water budget neutral determination
(hereinafter a “New Application”). As part of the New Application, Ecology will assign
mitigation to offset the consumptive use associated with the uses described on the New
Application.

3.3 Ecology will process the New Application in accordance with applicable law,
utilizing such portion of the Water Right, as reasonably needed, together with any other
proposed mitigation measures, shall reasonably offset the impacts of such new withdrawals.

3.4 If necessary or appropriate, Ecology will complete a Water Transfer Working
Group ("WTWG") project description and will present it to the WTWG. Ecology, in consultation
with the U.S. Bureau of Reclamation, will determine if some or all of the Water Right that BCWR
-or the third party applicant designates would be assigned to the Reclamation-Ecology storage
and delivery exchange contract.

35 Ecology will investigate the New Application and recommend issuance or denial
of a permit or a determination of water budget neutrality based on applicable policy, rules, and
law. Ecology’s review of a New Application shall also include the following considerations:

3.5.1 In order to develop and confirm performance standards as set forth in
any respective report of examination or determination of water budget neutrality, Ecology and
any such third party shall provide information to reasonably show or estimate, as the case
maybe, that the consumptive uses of the proposed project, when offset by a portion of the
Water Right and any other proposed mitigation measures, do not increase the consumptive use
of water.

3.5.2 With regard to domestic uses, and so long as withdrawals are metered by
users; and the subject project is, or will be made, subject to covenants, conditions and
restrictions which impose water use restrictions for both inside and outside purposes which
will be recorded against the project; and reasonable water use enforcement provisions are
provided; and return flows are provided for through an approved septic or other waste
treatment facility reasonably designed to infiltrate treated water in the general area from
which it is being withdrawn, BCWR shall propose the gallons per day on a year round basis per
equivalent residential unit (“ERU") that is acceptable to Ecology and the Washington State
Department of Health.
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3.6  Ifissued, Ecology's permit or determination of water budget neutrality relative
to a New Application will specify the conditions and limitations on the use of water to be
consistent with the Water Right held by Ecology as mitigation. Conditions relating to measuring
and reporting water use and reimbursement of any Ecology costs to administer the
Reclamation-Ecology Exchange Contract will also be included in the permit. BCWR will ensure
that any fees associated with storage under the exchange contract are paid to Ecology.

3.7 If all or a portion of the Water Right is deemed adequate to fully mitigate a New
Application, then the third party, upon receipt of final approval from Kittitas County of its land
use applications for development of the real property that is the intended place and purpose of
use of the New Application, and exhaustion of all applicable appeal periods thereof, the third
party applicant (beneficiary of the Water) shall execute such documentation as necessary to
irrevocably and perpetually commit the Water to Trust for purposes of offsetting the New
Application.

3.8 In the event Ecology prepares to issue an ROE for a New Applicatio, it will publish
the draft ROE on its internet site. If the form and substance is acceptable to BCWR and to the
third party applicant, if any, BCWR shall cause an escrow to be opened for such transaction at the
Escrow Agent upon the mutual execution and deposit of the fully executed agreement between
BCWR and the third party applicant, if any, or the deposit of any other documents required for
closing. The escrow shall close within thirty (30) days of the occurrence of the last of the
following events:

e mutual execution of all agreements and documents contemplated by or collateral
to this Agreement; BCWR’s deposit of an executed document in a form acceptable
to Ecology permanently allocating a portion of the then available and unallocated
Water Right to the proposed purpose as set forth in the New Application;

o the giving of all requisite public notices for actions contemplated by such
transaction;

© deposit of the ROE and the new water right permit, each in form and content
acceptable to BCWR and such third party, if any;

o the expiration of all notice, comment and appeal periods related to the full
implementation of this Agreement, the ROE, and the new water right permit;

e the deposit of all monies, documents and things relevant and necessary to
conclude the transaction between BCWR and any third party.

3.9  All escrow costs shall be shared equally between BCWR and the third party.
BCWR, and any third party having the right to do so under an agreement with BCWR, may, at any
time prior to closing of esrow and without cause, withdraw the New Application or otherwise
prevent any allocation of any portion of the Water Right to such transactions.

4. Management of Trust Water. Ecology shall hold and manage the Water Right
pursuant to chapter 90.42 RCW and this Agreement as a part of the TWSA. Ecology:

4.1 Shall take no position and make no assertions that the quantities and beneficial
use of the Water is other than as stated in Exhibit 1 and paragraph 3 above, and this
representation shall also apply to any Water removed from the Trust;



4.2  Shall, in addition to the protections against relinquishment in RCW 90.03.380,
90.03.615 and 90.14.140, at all times during the Term manage, maintain, preserve and protect
for the benefit of BCWR and its successors, designees and assigns all aspects and attributes of
the Water Right including, but not limited to, the priority date, the total diversionary right,
instantaneous quantity, and annual consumptive quantity from impairment, challenges, claims
and relinquishment

4.3  Shall process all New Applications where portions of the Water Right are
proposed to be assigned mitigation and shall take all steps necessary to comply with any
restrictions imposed by other agreements to which Ecology may be subject, including, but not
limited to memorandums of agreement and groundwater moratoriums or subsequently
enacted water right processing rules; and

4.4 Shall not assess or charge BCWR any costs or fees for maintaining the Water in
the Trust; provided that Ecology may charge third parties its regular costs and fees for water
right applications, transfers and investigations or costs attributable to assignment of a portion
of the Water to Ecology’s USBR contract for storage and exchange contract.

5. Representations and Warranties. In keeping with the purpose of this Agreement and
as a material part of the consideration for this Agreement upon which its execution is
dependent:

51  BCWR makes the following undertakings, representations and warranties to
Ecology:

511 BCWR is a Washington limited liability company duly formed and
authorized and fully able to enter into and perform all its obligations in this Agreement
according to its terms.

5.1.2 Each individual executing this Agreement on behalf of BCWR is duly
authorized to execute and deliver this Agreement.

5.1.3 Upon its full execution, this Agreement is binding upon BCWR in
accordance with its terms.

5.1.4 BCWR shall use its best efforts to fully and timely perform its obligations
and actions contemplated by this Agreement.

5.2  Ecology makes the following undertakings, representations and warranties to
TR:

5.2.1 Ecology is a division of the State of Washington duly formed and
authorized and fully able to enter into and perform all its obligations in this Agreement
according to its terms.

5.2.2 Each individual executing this Agreement on behalf of Ecology is duly
authorized to execute and deliver this Agreement.



5.2.3 Upon its full execution, this Agreement is binding upon Ecology in
accordance with its terms.

5.2.4 Ecology shall use its best efforts to fully and timely perform its
obligations and actions contemplated by this Agreement.

6. Termination and Default. BCWR shall have the right at any time to withdraw

an Application, terminate this Agreement and remove from the Trust any portion of the Water
that has not been permanently assigned as mitigation for other water uses as set forth in this
Agreement. In the event BCWR terminates this Agreement, then Ecology shall, without delay,
reconvey the unallocated portion of the Water Right back to BCWR using a quit claim deed.
If either party defaults in its obligations under this Agreement; or if this Agreement, or a
material portion thereof, be declared illegal or unenforceable; or, if either party, through no
fault or action by such party, should be incapable or prevented from performing any material
obligations or actions, the non-defaulting party in the event of a default or either party in any
other event shall have the right to the following:

6.1  As the computation of damages may be difficult, continue this Agreement and
bring an action to specifically perform this Agreement.

6.2 Declare the Agreement null and void, whereupon the parties shall cooperate to
end the trust water right relationship in an orderly manner as follows:

6.2.1 BCWR shall identify all in-process designation agreements and inform
Ecology of their status. BCWR shall not make representations regarding in-process
designations and shall in each instance work with Ecology to determine whether an assignment
should be completed. If Ecology agrees, the permit process will be completed promptly in
accordance with applicable policies, rules, and law.

6.2.2 Ecology shall promptly convey to BCWR or its designee the portion of the
trust water right not yet designated and assigned as mitigation for individual ground water and
surface water permits. Ecology may use any unassigned portion of the Water Right set aside to
address uncertainty associated with the then existing mitigated permits. and provide instream
flow benefits. OK WITH BCWR

6.2.3 Each party shall be responsible for their own costs associated with
ending the trust water right relationship in an orderly manner.

6.3  Pursue any other remedy now or hereafter available.

6.4  In no event shall the termination of this Agreement alter or affect any Water
previously allocated for mitigation or permits granted relative to New Applications.

6.5

7. This Agreement may be assigned by BCWR upon the giving of written notice to Ecology.
This Agreement is binding upon and inures to the benefit of the parties to the Agreement as



well as upon and to the benefit of their respective heirs, personal representatives, assignees
and other successors in interest.

8. Any notice or communication required by this Agreement between BCWR and Ecology
shall be given to the addresses set forth below:

To Ecology:
Water Resources Section Manager

Washington Department of Ecology
Central Regional Office

15 West Yakima Avenue, Suite 200
Yakima, Washington 98902-3452

To BCWR:

Big Creek Water Right LLC
P.0. Box 808

Cle Elum, Washington 98922

9. BCWR, from time to time, may request by letter that Ecology add additional water rights,
that BCWR owns or controls, to this Trust Agreement. Upon Ecology’s agreement with said
request, said water shall be added to this trust Agreement through an addendum.

10. No provision of this Agreement is severable from any and all other provisions of this
Agreement. Should any provision of this Agreement be unenforceable for any reason outside
the control of the parties and subject to the provisions of Paragraph 8.2, the party finding itself
unable to enforce the provision may, at its sole discretion, declare this entire Agreement to be
null and void.

11.  If either party fails to exercise its rights under this Agreement, it will not be precluded
from subsequent exercising of its rights under this Agreement. A failure to exercise rights will
not constitute a waiver of any other rights under this Agreement, unless stated in a letter
signed by an authorized representative of the party and attached to the original Agreement.

12. Amendments to this Agreement must be in writing and signed by an authorized
representative of each of the parties.

13.  Each party shall protect, defend, indemnify, and hold the other harmless from and
against their respective acts and omissions and for all third party claims arising out of or
related to this Agreement.

14.  This Agreement will be governed and enforced under the laws of the State of
Washington. Venue for any action arising under or related to this Agreement shall be in Kittitas
County, Washington.

15. If either party hereto is required to retain an attorney to enforce any provision of this
Agreement, whether or not a legal proceeding is commenced, the substantially prevailing party
shall be entitled to reasonable attorneys’ fees regardless of whether at trial, on appeal, in any
bankruptcy proceeding, arbitration matter or without resort to suit.



This Agreement is executed as of the date first above written.

STATE OF WASHINGTON BIG CREEK WATER RIGHT, LLC:
DEPARTMENT OF ECOLOGY:

By: jﬂ% fZZiA./“/ By: /%1

Print Na#fe: éag; Pack Print‘ﬁame:fmdc BN By
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EXHIBIT A

The Water Right
TYPE OF USE, PERIOD OF USE: MAXIMUM ACRE- FLET! YEAR MAXIMUN CUBIC ITET/ SLCOND
Instream flow for Qa Qi
mitigation
May 1 — September 1 60 (21.02 ac-ft/yr consumptive and 38.98 | 0.34
ac-ft/yr non-consumptive).
March 1 to April 30 e 0.156
May 1 to September 1 * 0.02
September 2 to Nov. 15 i 0.156
November 16 to Feb. 29 * 0.222
* Cumulative total for instream flow
March 1 through February 29 is
0.9 ac-ft/yr.
SOURCL TRIBUTARY OF (IIF SURIFACE WATLR)
Big Creek Yakima River
A Y4 SECTION TOWNSHIP RANGIL: WRIA COUNTY.
SwW SE 29 20 N. 14 EW.M. 39 Kittitas
AT A POINT LOCATED:
PARCEL NO.

1100 feet North and 750 feet East from the South quarter corner of Section 29, being within SW ¥4
SEVa of Section 29, T.20N., R. 14 EW.M.

LEGAL DESCRIPTION OF PROPERTY ON WHICH WATER 1S TO BE USED AS APPROVED BY THE BOARD

Primary Reach:

The portion of Big Creek below the original point of diversion to the confluence with the Yakima
River.

Secondary Reach:
Commencing at the confluence of Big Creek and the Yakima River, within the Yakima River
downstream to the confluence with the Columbia River.




EXHIBIT B

QUIT CLAIM DEED - WATER RIGHT

THE GRANTOR, Patrick Deneen, for valuable consideration, convey and quit claim
to the WASHINGTON STATE DEPARTMENT OF ECOLOGY, STATE TRUST WATER RIGHTS
PROGRAM (“Grantee”) all of Grantor’s right, title and interest in and to a portion of the
water right under Court Claim No. 00756 in State of Washington v. Acquavella, et al,,
Yakima County Superior Court Cause No. 77-2-01484-5, described as follows:

0.34 cubic feet per second, 21.02 acre-feet per year (consumptive use)
instream flow water right per Change Authorization No. KITT-13-07, CS4-
00756sb2@3 which was historically appurtenant to real property situated
in the Easton Subbasin, County of Kittitas, State of Washington.

SUBJECT TO the terms and conditions of that certain Trust Water Right Agreement
between Grantors and Grantee, attached hereto.

DATEWS 25 day of June 2015.
— i

———

BIG.€REEK WATER RIGHT, LLC
Patrick Deneen



STATE OF WASHINGTON )

) ss.
County of Kittitas )

I certify that I know or have satisfactory evidence that PATRICK DENEEN who
appears before me, and said individual acknowledged he signed this instrument and

acknowledged it to be his free and voluntary act for the uses and purposes mentioned in
the instrument.

GIVEN under my hand and official seal this 25 day of June 2015.

ok AN U

Print Name: LZﬁQ.’O{« H" 6’0{ dDS

Notary Public in and for the State of
Washington
My commission expires: O\ ink ‘6

10



STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

15 W Yakima Ave, Ste 200 < Yakima, WA 98902-3452 o (509) 575-2490

July 2,2014

Teanaway Ridge LLC
PO Box 808
Cle Elum, WA 98922-0808

RE: Water Right Change Application No. CS4-00756sb2@3 (KITT-13-07)

In accordance with RCW 90.80.080 the Department of Ecology (Ecology) has reviewed the
Record of Decision (ROD), Report of Examination (ROE), and all comments, protests,
objections, and other relevant information submitted by the Kittitas County Water Conservancy
Board (the Board) for the above referenced application for change.

Ecology has modified the decision of the Board and the proposed change/transfer of water right
is approved under the following conditions: :

Summary of Ecology’s Final Order

TYPE OF USE, PERIOD OF USE MAXIMUM ACRE- FEET/ YEAR MAXIMUM CUBIC FEET/ SECOND
Instream flow for . Qa Qi
mitigation
May 1 — September 1 60 (21.02 ac-ft/yr consumptive and 38.98 | 0.34
ac-ft/yr non-consumptive).
March 1 to April 30 » ' 0.156
May 1 to September 1 * 0.02
September 2 to Nov. 15 * ‘ 0.156
November 16 to Feb. 29 * 0.222
* Cumulative total for instream flow
March 1 through February 29 is
0.9 ac-fifyr.
SOURCE TRIBUTARY OF (IF SURFACE WATER)
Big Creek Yakima River
Y Ya SECTION TOWNSHIP RANGE WRIA COUNTY.
SwW SE 29 20 N. 14 EW.M. 39 Kittitas
AT A POINT LOCATED:
PARCEL NO.

1100 feet North and 750 feet East from the South quarter corner of Section 29, being within SW4
SEY4 of Section 29, T. 20 N., R. 14 EW.M.




® @
Teanaway Ridge LLC

Water Right Application No. CS4-00756sb2@3
July 1, 2014
Page 2 of 3

LEGAL DESCRIPTION OF PROPERTY ON WHICH WATER IS TO BE USED AS APPROVED BY THE BOARD

Primary Reach:

The portion of Big Creek below the original point of diversion to the confluence with the Yakima
River.

Secondary Reach:

Commencing at the confluence of Big Creek and the Yakima River, within the Yakima River
downstream to the confluence with the Columbia River.

PARCEL NO. Yo Ya SECTION' TOWNSHIP N, RANGE,

DEVELOPMENT SCHEDULE
BEGIN PROJECT BY THIS DATE: COMPLETE PROJECT BY THIS DATE: WATER TO PUT TO FULL USE BY THIS DATE:
Begun December 31, 2020 December 31, 2020

Ecology has MODIFIED the decision of the Board as follows:
1. The Board’s decision has been modified as noted in the table above.

2. Issuance of this Modification Order cancels the previous change, CS4-00756sb2@1
(KITT-06-09), completed in 2007.

3. Description of the location of point of diversion is corrected to show that the diversion is
located 1100 feet North and 750 feet East from the South quarter corner of Section 29,
being within SW¥% SEY of Section 29, T. 20 N., R. 14 E.-W.M.

4. This decision may indicate a Real Estate Excise Tax liability for the seller of water rights.
The Department of Revenue has requested notification of potentially taxable water right
related actions, and therefore will be given notice of this decision, including document
copies. Please contact the state Department of Revenue to obtain specific requirements
for your project: Department of Revenue, Real Estate Excise Tax, PO Box 47477,
Olympia WA 98504-7477; Phone: (360) 570-3265; Internet: http://dor.wa.gov/: or
E-mail: REETSP@DOR.WA.GOV.

This Decision may be appealed pursuant to RCW 34.05.514(3), RCW 90.03.210(2), and Pretrial
Order No. 12 entered in State of Washington, Department of Ecology v. James Acquavella, et al.
Yakima County Superior Court No. 77-2-01484-5 (the general adjudication of surface water
rights in the Yakima River Basin). The person to whom this Decision is issued, if he or she
wishes to file an appeal, must file the notice of appeal with the Yakima County Superior Court
within thirty (30) days of receipt of this Decision. Appeals must be filed with the Superior
Court Clerk’s Office, Yakima County Superior Court, 128 North 2" Street, Yakima WA98901,
RE: Yakima River Adjudication. Appeals must be served in accordance with Pretrial Order
No. 12, Section III (“Appeals Procedures™). The content of the notice of appeal must conform to
RCW 34.05.546.

3




‘ _ :
Teanaway Ridge LLC .
Water Right Application No. CS4-00756sb2@3

July 1,2014

Page 3 of 3

Specifically, the notice of appeal must include:

The name and mailing address of the appellant;

Name and address of the appellant’s attorney, if any;

The name and address of the Department of Ecology;

The specific application number of the decision being appealed;

A copy of the decision;

A brief explanation of Ecology’s decision;

Identification of persons who were parties in any adjudicative proceedings that led to
Ecology’s decision;

Facts that demonstrate the appellant is entitled to obtain judicial review;
The appellant’s reasons for believing that relief should be granted; and
A request for relief, specifying the type and extent of relief requested.

The “parties of record” who must be served with copies of the notice of appeal under
RCW 34.05.542(3) are limited to the applicant of the decision subject to appeal, Ecology and the
Office of the Attorney General.

All others receiving notice of this Decision, who wish to file an appeal, must file the appeal with
the Yakima County Superior Court within thirty (30) days of the date the Order was mailed.
The appeal must be filed in the same manner as described above.

s A

Mark Kemner, LHG, Section Manager

Water Resources Program
Central Regional Office

MK:MD:JR/140651
By Certified Mail: 7010 0290 0000 7127 2716

cc:  Jeff Slothower, Lathrop Winbauer Harrel Slothower & Denison, L.L.P.
Chery Byers, Kittitas County Water Conservancy Board
Philip Rigdon, Yakama Nation
Mark Dunbar, Department of Ecology
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Exhibit C - Suitability Map
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